SUPREME COURT
OF THE STATE OF WASHINGTON

DISEAN E. KILLIAN,
an individual,

Petitioner,
PETITION AGAINST A STATE
V. OFFICER; PETITION FOR A
WRIT OF MANDAMUS
RICHARD C. FITTERER, District
Court Judge for the County of

Grant,
Respondent.
Petitioner alleges:
l. NATURE OF ACTION
1. Petitioner, Disean E. Killian, seeks a writ of mandamus to compel

Respondent Grant County District Court Judge Richard C. Fitterer to
perform an individualized inquiry into ability to pay before imposing legal
financial obligations (LFOs) as Respondent is required to do by RCW
10.01.160(3) and State v. Blazina, 182 Wn.2d 827, 844.P.3d 680 (2015).
2. Judge Fitterer, like all sentencing judges in Washington, has a
statutory duty to perform an individualized inquiry into defendants’ ability
to pay discretionary LFOs before they are assessed as part of a sentence.
RCW 10.01.160(3). Despite this clear duty, on March 2, 2017, Judge
Fitterer assessed LFOs against Petitioner without making any inquiry into

Mr. Killian’s ability to pay. As is evident through his representation by a



court-appointed attorney, Mr. Killian was indigent at the time of
sentencing, and he remains indigent.

3. This Court has previously held that one component of a
constitutional system of LFO imposition and collection is the performance
of an ability-to-pay assessment at the time of sentencing. State v. Duncan,
185 Wn.2d 430, 436, 374 P.3d 83 (2016).

4, In Blazina, decided more than two years ago, this Court explicitly
recognized the myriad struggles faced by indigent individuals assessed
with LFOs that they can never hope to pay. Blazina, 182 Wn.2d at 835-37.
Without individualized assessments of their ability to pay, “indigent
offenders owe higher LFO sums than their wealthier counterparts because
they cannot afford to pay,” and the “court’s long-term involvement in
defendants’ lives inhibits reentry.” Id. at 837.

5. At the heart of Blazina is a recognition of the systemic harms
associated with saddling indigent individuals with debt that keeps them
tethered to the courts. Blazina addresses the very root of the problem, the
point at which LFOs are imposed, by finding that an individualized
assessment of ability to pay is a necessary procedural safeguard that
allows individuals to disentangle themselves from the criminal justice
system sooner rather than later. This procedural safeguard is, however,

meaningless if not implemented by courts across the State.



6. In the wake of Blazina, this Court received several petitions for
review from individuals who were ordered to pay LFOs by superior courts
without an individualized assessment of ability to pay.* The number of
petitions for review revealed the magnitude of the LFO problem and
demonstrated that courts across the State were routinely imposing LFOs
without an individualized assessment of ability to pay. The number of
petitions also highlighted the geographical scope of the problem, such that
this Court was receiving and ruling on petitions arising from all three
divisions of the Court of Appeals. But the imposition of LFOs at the
district court level in individual counties has not received the same level of
appellate scrutiny, with only eight criminal appeals to superior court from
Grant County District Court in 2016. Washington Courts, Courts of
Limited Jurisdiction 2016 Annual Report, Annual Caseload Report 218,

https://www.courts.wa.gov/caseload/content/archive/clj/Annual/2016.pdf.

! See, e.g., State v. Fowler, No. 92244-6, 2016 WL 1312542 (Wash. Mar. 31, 2016);
State v. Graves, No. 92473-2, 2016 WL 1262577 (Wash. Mar. 30, 2016); State v. Healy,
No. 92533-0, 2016 WL 1262597 (Wash. Mar. 30, 2016); State v. Morrissey, 185 Wn.2d
1001, 369 P.3d 148 (2016); State v. Christopher, 185 Wn.2d 1001, 369 P.3d 149 (2016);
State v. Youell, 184 Wn.2d 1018, 361 P.3d 744 (2015); State v. Thomas, 184 Wn.2d 1018,
361 P.3d 745 (2015); State v. Licon, 184 Wn.2d 1010, 359 P.3d 791 (2015); State v.
Rivas, 183 Wn.2d 1018, 355 P.3d 1117 (2015); State v. Vansycle, 183 Wn.2d 1013, 353
P.3d 634 (2015); State v. Cole, 183 Wn.2d 1013, 353 P.3d 634 (2015); State v. Joyner,
183 Wn.2d 1013, 353 P.3d 635 (2015); State v. Mickle, 183 Wn.2d 1014, 353 P.3d 635
(2015); State v. Turner, 183 Wn.2d 1014, 353 P.3d 636 (2015); State v. Norris, 183
Wn.2d 1014, 353 P.3d 636 (2015); State v. Thomas, 183 Wn.2d 1015, 353 P.3d 641
(2015); State v. Chenault, 183 Wn.2d 1014, 353 P.3d 637 (2015); State v. Bolton, 183
Whn.2d 1014, 353 P.3d 638 (2015); State v. Bradley, 183 Wn.2d 1014, 353 P.3d 639
(2015); State v. Stoll, 183 Wn.2d 1013, 353 P.3d 639; State v. Calvin, 183 Wn.2d 1013,
353 P.3d 640 (2015).



This number is decidedly disproportionate to the number of non-traffic
and traffic misdemeanor cases actually reaching disposition in Grant
County District Court: 2,455. Id. at 111,127,143.

7. The vast majority of cases in which LFOs are inappropriately
imposed by district courts are simply not appealed. This is suggestive of
the possibility that, two years post-Blazina, the landscape in district courts
has not shifted. Indigent defendants like Mr. Killian suffer great harm as a
result. The LFOs Judge Fitterer sentenced Mr. Killian to pay, in the
amount of $300, are a significant obstacle to Mr. Killian’s ability to leave
his criminal history behind. Furthermore, because Judge Fitterer did not
consider Mr. Killian’s resources or the likelihood his indigency will not
end, the sentence to pay LFOs is deeply problematic as violative of
Blazina, and of its progeny. Duncan, 185 Wn.2d at 436.

8. Unfortunately, Mr. Killian is not the only defendant that Judge
Fitterer or other Washington sentencing courts have illegally burdened
with LFOs without a Blazina inquiry. A number of sentencing courts
across the State fail to conduct an individualized inquiry into defendants’
ability to pay, leaving numerous indigent individuals owing LFOs without

any remedy or relief in sight.? Mr. Killian is merely one of these

2 Extrapolating from felony conviction data in the fiscal note for SHB 1783, An Act
Relating to Legal Financial Obligations: “Based on data provided by the Office of Public
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individuals, but issuing a writ of mandamus in his case and holding that
there are no circumstances in which defendants may be assessed LFOs
without an individualized inquiry into ability to pay would create the
possibility of relief for many others like him and ensure the promise of
Blazina is made a reality.

1. PARTIES

9. Petitioner is Disean Killian, an individual who resides in Grant

County. Mr. Killian pled guilty in case no. 620591386 and was sentenced

to pay LFOs by Respondent.

10. Respondent is the Honorable Richard C. Fitterer, a judge for the
District Court of Grant County.

I1.  JURISDICTION AND VENUE

11. The Washington Supreme Court has original jurisdiction over this
petition against a state officer under Article 4, Section 4 of the
Constitution of the State of Washington, and Chapter 7.16 RCW. See RAP

16.2.

Defense, 80% of offenders convicted of felonies are found to be indigent.” S.H.B. 1783
(2017) Judicial Impact Fiscal Note at 10, available at
https://fortress.wa.gov/FNSPublicSearch/GetPDF?packagelD=48018 .
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IV. FACTS AND PROCEDURAL BACKGROUND

12.  OnJune 1, 2016, Mr. Killian was charged with Driving With a
License Suspended in the Second Degree (DWLS I1) and Reckless
Driving. Declaration of Disean Killian in Support of Petition Against a
State Officer (“Killian Decl.”) 12. He was required to appear in court on
June 2, 2016, and when he appeared, Mr. Killian’s financial circumstances
were such that he was found to be indigent under RCW 10.010.020(3) and
RCW 10.010.010(3) and the court appointed a public defender to represent
him on his case. See id; App’x 3.

13.  On March 2, 2017, Mr. Killian took a plea to DWLS Il and was
sentenced on the same day to probation for a two year period of time.
Killian Decl. 114-5; App’x 4-13. As a condition of probation, Mr. Killian
was required to complete 16 hours of community service in lieu of two
days jail time, and in addition to those conditions, the court imposed a
$200 warrant fee under RCW 10.01.160(1) and $100 public defender
recoupment, for a total of $300 in LFOs to be paid as a condition of the
sentence. Killian Decl. 15; App’x 11-12.

14.  The court did not conduct an inquiry regarding Mr. Killian’s
current or future ability to pay, nor did Mr. Killian’s counsel assert

Mr. Killian’s inability to pay at the time that the LFOs were imposed, with



the exception of a pro forma statement. The relevant portion of the District

Court record is as follows:
THE COURT: So count two is dismissed on the State’s
motion. As to count one, 364 days, 362 suspended. Two
days to be served can be done by doing 16 hours of
community service. On that we’ll set a further review date.
May 18th. It won’t be necessary for you to be here as long
as you file proof of the 16 hours of community service.
$5,000 fine, all suspended. You did incur $200 in warrant
costs. I’ll assess the $100 public defender reimbursement,
and | find you’ll be able to pay it over a period of time. So
total payable of $300. . ..

MS. BRUCE: And just to preserve the record, the defense
would object to the additional fines.

THE COURT: So noted.
App’x 18-19 (emphasis added). Overall, the record is completely devoid
of any individualized assessment as to Mr. Killian’s ability to pay, or any
fact-based discussion regarding his ability to pay.
15. In fact, Mr. Killian’s financial circumstances at the time of
sentencing remain the same as at the time that he qualified for court-
appointed counsel, and his circumstances continue to render him indigent
under the State’s guidelines for indigency. Killian Decl. {17-13. At the
time of sentencing, Mr. Killian had no assets and was unemployed, with
no income. Id. §7-8. It had been several months since he last worked as a
gas station attendant. 1d. §9. He was receiving assistance from a church to

pay his rent and was reliant on foodstamps to pay for food. Id. [{7-8. His



partner, with whom he lives, was also not working. Id. The church has
since stopped contributing to his rent. Id. § 7.

16. Despite the appointment of counsel to represent Mr. Killian’s best
interests in an adversarial criminal proceeding, Mr. Killian was not
advised that in the state of Washington, discretionary LFOs may not be
imposed without an individualized assessment of his current and future
ability to pay. Id. 112. Although the plea agreement signed by Mr. Killian
states that, “[t]he judge may require me to pay costs, fees and assessments
authorized by law,” it does not contain any caveats to this language
advising Mr. Killian that his ability to pay is a consideration in the
imposition of the LFOs imposed in his case. App’x 5; see also Killian
Decl. 112. Further, the assessment of discretionary LFOs against Mr.
Killian has not been appealed by his court-appointed counsel.

17.  The imposition of LFOs as part of Mr. Killian’s sentence creates a
court debt for which Mr. Killian will be responsible for the remainder of
his probationary period. Further, because LFOs are a condition of his
sentence, Mr. Killian risks the possibility of jail if his probation is revoked
for nonpayment of LFOs. And once the probationary period is complete,
he will be responsible for the debt as it is subject to civil enforcement.
RCW 10.01.160(2); RCW 6.17.020. This debt, therefore, is likely to

constitute a continuing burden for Mr. Killian, and if left unpaid, it could



be transferred to a collection agency where it will begin to accrue an
interest rate of 12%, making it virtually impossible to pay. RCW
3.62.020(5).

18. The Grant County District Court, shortly after Blazina was
decided, began using a form that was indicative of the court’s practices
regarding the ability-to-pay assessment. This form, entitled “Addendum to
Statement of Defendant on Plea of Guilty” is located on the Grant County
District Court’s website. See Declaration of Prachi V. Dave in Support of
Petition Against a State Officer (“Dave Decl.”) Ex. A (“Addendum to
Statement of Defendant on Plea of Guilty” listed under “Forms”), Ex. B
(Addendum as it appears online). According to that website, the form was
created on May 1, 2015. Dave Decl. Ex. A. In signing this form,
defendants affirm that they have the current and ongoing ability to pay
their LFOs without any reference to the actual amount that will be
assessed against them. Dave Decl. Ex. B.

19.  Specifically, defendants agree that “[i]n accepting this agreement, |
agree that | have discussed and considered my current ability to pay these
and all my other living costs and debt, and have determined | have the
ability to pay.” Id. Further, the Addendum requires individual defendants
to speculate as to their future ability to pay and attest to the following

statement: “I have also considered my future ability to pay, and, to the best



of my current knowledge, | will have the ability to pay the fine and costs
for the foreseeable future.” Id. In essence, the district court substituted the
boilerplate finding condemned by Blazina for another and foisted its
obligation to assess ability to pay onto defendants.

20. After the Addendum was created by the district court, the ACLU
of Washington sent a letter to the district court bench describing the
problematic aspects of the Addendum in light of this Court’s recent ruling
in Blazina. Dave Decl. Ex. C.

21. Mr. Killian cannot obtain relief from his LFOs from the district
court and has no other available avenue of relief. As a result, Mr. Killian
requests the issuance of a mandate directing Respondent to comply with
the requirements of Blazina.

V. LAW AND ARGUMENT
A This Writ of Mandamus Is Appropriately Before this Court

22.  The writ of mandamus is authorized by statute and by the
Constitution. To issue, a writ of mandamus must satisfy three
prerequisites: “(1) the party subject to the writ is under a clear duty to act,
RCW 7.16.160; (2) the applicant has no plain, speedy and adequate
remedy in the ordinary course of the law, RCW 7.16.160; and (3) the
applicant is beneficially interested.” Eugster v. City of Spokane,

118 Wn. App. 383, 402-03, 76 P.3d 741 (2003) (internal quotation marks
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omitted). This Court has discretion to determine whether this case satisfies
the standards to issue the writ. State ex. rel. Hodde v. Thurston Cnty.
Super. Ct., 40 Wn.2d 502, 517, 244 P.2d 668 (1952) (discussing the
identical standard for a writ of prohibition).

23.  The purpose of the writ of mandamus is to compel the respondent
to act in a manner required by their particular position. RCW 7.16.160
(stating that a writ of mandamus “may be issued by any court, except a
district or municipal court, to any inferior tribunal, corporation, board or
person, to compel the performance of an act which the law especially
enjoins as a duty, resulting from an office, trust, or station . ...”).

24. Because Avrticle 2, Section 4 of the Washington State Constitution
states that the Supreme Court has “original jurisdiction in habeas corpus,
and quo warranto and mandamus as to all state officers,” this petition is
appropriately directed to this Court.

25. Petitioner urges this Court to consider that Respondent has a clear
duty to act, that Mr. Killian has no other adequate remedy besides the writ
of mandamus, and that Mr. Killian is demonstrably beneficially interested
in the outcome of this writ.

26.  The writ of mandamus is an extraordinary, but versatile writ that
has been applied to provide relief in various contexts. Writs have been

utilized to instruct lower courts on the rights of individuals appearing
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before them, and on the procedures that must be followed in order to
ensure that those rights are protected. In City of Seattle v. Williams, for
example, this Court decided that a municipal court rule regarding the
waiver of the right to jury trial violated the constitutional rights of
individuals appearing in municipal court, deemed the rule invalid, and laid
out a procedural path for courts to follow to protect the rights of
individuals appearing in municipal court. City of Seattle v. Williams, 101
Whn.2d 445, 452, 680 P.2d 1051 (1984).% The writ has also been utilized to
compel cities to act in accordance with legislative mandates. Eugster, 118
Wn. App. 383. In this context, the writ of mandamus should issue to direct
Respondent to act in accordance with his clearly delineated duty in the

law.

% The Williams court stated that:

We find nothing that bars courts of limited jurisdiction from asking
defendants at arraignment whether or not they choose a jury trial.
However, to adequately protect the defendant’s rights, the following
procedures must be followed:

1. The defendant must be informed of his constitutional right to a jury
trial. This may be done individually or in a group advice-of-rights
session before the court and on the record.

2. If the defendant indicates he wants to waive his right to a jury trial,
he must be informed that he has a certain number of days (a
minimum of 10) to change his mind and request a jury trial. The
conditional waiver made at arraignment must be in writing.

Williams, 101 Wn.2d at 452.
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B. Judge Fitterer Had a Clear Duty to Conduct an Individualized
Inquiry into Ability to Pay

27. Judge Fitterer, like all sentencing judges, has a duty to conduct an
individualized inquiry into ability to pay prior to imposing discretionary
LFOs. See RCW 10.01.160(3); Blazina, 182 Wn.2d 827. In Blazina, this
Court engaged in a detailed analysis of RCW 10.01.160(3), which states
“[t]he court shall not order a defendant to pay costs unless the defendant is
or will be able to pay them,” and concluded that courts must conduct an
individualized assessment of ability to pay prior to imposing discretionary
LFOs. Further, the Court stated that “[a]s a general rule, we treat the word
‘shall’ as presumptively imperative—we presume it creates a duty rather
than confers discretion.” Blazina, 182 Wn.2d at 838 (citing State v.
Bartholomew, 104 Wn.2d 844, 848, 710 P.2d 196 (1985)). RCW
10.01.160(3) creates a duty to act, and Blazina gave that duty concrete
effect.
28. Blazina further gave that duty shape and form:

Practically speaking, this imperative under RCW

10.01.160(3) means that the court must do more than sign a

judgment and sentence with boilerplate language stating

that it engaged in the required inquiry. The record must

reflect that the trial court made an individualized inquiry

into the defendant’s current and future ability to pay.

Within this inquiry, the court must also consider important

factors . . . such as incarceration and a defendant’s other
debts, including restitution, when determining a

13



defendant’s ability to pay.
Blazina, 182 Wn.2d at 838. Additionally, to provide courts with additional
guidance in conducting an ability to pay assessment, this Court pointed to
the comment in court rule GR 34, which contains a checklist of factors
that judges may consider in determining ability to pay. See generally
General Rule 34.*
29. This judicial duty has been underscored by a long line of post-
Blazina cases requiring such an individualized inquiry. See, e.g., Duncan,
185 Wn.2d at 436-38 (holding that imposing costs of incarceration of $100
per day without making an adequate inquiry into ability to pay was error);
State v. Leonard, 184 Wn.2d 505, 358 P.3d 1167 (2015) (holding that an
individualized inquiry into ability to pay must be conducted prior to
assessing discretionary costs such as costs of incarceration and medical
care); State v. Tedder, 194 Wn. App 753, 378 P.3d 246 (2016) (published

in part) (stating that the superior court erred when it did not consider the

* Under the comment to court rule GR 34, courts may consider whether the
evidence before them demonstrates that the defendant (1) is currently receiving assistance
under a needs-based, means-tested assistance program, such as (i) Temporary Assistance
for Needy Families (TANF), (ii) state-provided general assistance for unemployable
individuals (GA-U or GA-X), (iii) Supplemental Security Income (SSI), (iv) poverty-
related veteran’s benefits; or (v) a Food Stamp Program (FSP), or (2) has a household
income at or below 125 percent of the federal poverty guideline, or (3) has a household
income of above 125 percent of the federal poverty guideline and the applicant has
recurring basic living expenses that render him or her without the financial ability to pay,
or (4) other compelling circumstances exist that demonstrate an inability to pay.

14



mental health condition of the defendant under RCW 9.94A.777(1) before
imposing discretionary LFOSs).

30.  This duty to act, explicitly and specifically recognized in Blazina,
has also been identified as an integral aspect of any constitutional system
of LFO imposition and collection. Duncan, 185 Wn.2d at 436 (“The
imposition and collection of LFOs have constitutional implications and are
subject to constitutional limitations.” (citing State v. Barklind, 87 Wn.2d
814, 817, 557 P.2d 314 (1976))). As such:

A constitutionally permissible system that requires
defendants to pay court ordered LFOs must meet seven
requirements:

1. Repayment must not be mandatory;

2. Repayment may be imposed only on convicted
defendants;

3. Repayment may only be ordered if the defendant is
or will be able to pay;

4. The financial resources of the defendant must be
taken into account;

5. A repayment obligation may not be imposed if it
appears there is no likelihood the defendant’s
indigency will end,;

6. The convicted person must be permitted to petition
the court for remission of the payment of costs or
any unpaid portion

7. The convicted person cannot be held in contempt
for failure to repay if the default was not
attributable to an intentional refusal to obey the

15



court order or a failure to make a good faith effort
to make repayment.

Id. at 436 (emphasis added) (quoting in part State v. Curry, 118 Wn.2d
911, 915-16, 829 P.2d 166 (1992)) (internal quotation marks omitted).
31. The LFO cases decided by this Court demonstrate that courts have
a duty to engage in an individualized assessment of ability to pay. And, as
in the circumstance here, issuing a writ of mandamus is appropriate when
this duty is contravened: “[m]andamus can direct an officer to exercise a
mandatory discretionary duty, but not the manner of exercising that
discretion.” Peterson v Dep’t of Ecology, 92 Wn.2d 306, 314, 596 P.2d
285 (1976); see also Whitney v. Buckner, 107 Wn.2d 861, 865, 734 P.2d
485 (1987) (holding that “[a]lthough mandamus will not lie to control
exercise of discretion, it will lie to require that discretion be exercised”).
The Court here, therefore, need not conduct the ability to pay assessment,
rather it need only direct Respondent to conduct such an inquiry prior to
imposition of discretionary LFOs.

32.  Judge Fitterer breached a duty well and thoroughly articulated in
the law when he failed to inquire about Mr. Killian’s ability to pay before
imposing $300 in LFOs. Both the warrant fee and the public defender
recoupment fee are discretionary LFOs which, if imposed, must be

preceded by an ability to pay assessment.
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33. For the warrant fee, this authority lies in RCW 10.01.160, the exact
statute under discussion in Blazina. With respect to the public defender
recoupment imposed, the authority lies in RCW 10.101.020, which
requires a determination of indigency as defined by RCW 10.101.010(3)
prior to the appointment of counsel.

34.  Additionally, the question of whether Mr. Killian was able to pay
had already been answered for the court by the process that individuals
undergo in being appointed counsel. RCW 10.101.020, which governs the
process and determination of indigency for appointment of counsel,
distinguishes between those who are indigent and cannot contribute to the
cost of counsel, and those who are indigent and can contribute. RCW
10.101.020. The minute order in Mr. Killian’s case recording the events at
the time at which counsel was appointed, states only “Appointment of
Attorney for Indigent Defendant,” without any caveat that Mr. Killian was
in fact indigent, but able to contribute. App’x 3.

35.  Judge Fitterer’s failure, therefore, to perform a Blazina inquiry was
particularly egregious because Mr. Killian had already qualified as
indigent and certainly satisfied several of the indigency factors under the
comment to court rule GR 34. See fn. 4, supra. Judge Fitterer’s pro forma
statement, “I find you’ll be able to pay [the LFOs] over a period of time,”

had no factual basis in the record. App’x 18. In fact, the pro forma
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statement is an evasion of the Blazina duty articulated above in much the
same way as was the Addendum in use shortly after Blazina was decided.
Together, they evidence a practice of noncompliance with the duty to act
originating in RCW 10.01.160(3).

36. This Court has previously held that “where the sentencing judge
has no discretion but to enter the special finding of fact required by statute,
mandamus is the proper remedy to require the court to perform a
mandatory act, as distinguished from a discretionary act.” State v. Pringle,
83 Wn.2d 188, 195, 517 P.2d 192 (1973). Because RCW 10.01.160
provides that Judge Fitterer had no discretion but to perform an
individualized inquiry into and make a finding of fact about Mr. Killian’s
ability to pay, mandamus is the appropriate remedy.

C. Mr. Killian Has No Other Plain, Speedy, and Adequate
Remedy

37.  The writ of mandamus issues where no other plain, speedy, and
adequate remedy is available to the party seeking the writ. In the absence
of issuing a writ of mandamus, Mr. Killian has no other adequate remedy
available to him that will address the harm and burden of the LFOs that he
bears, which were imposed without an individualized assessment into his

ability to pay. Ordinary remedies or appellate procedures are either not
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available to Mr. Killian, or will not remedy the harm suffered and enforce
Judge Fitterer’s duty to act imposed by statute and Blazina.
1. The appellate process arising from courts of limited

jurisdiction is not available to Mr. Killian and would
not provide Mr. Killian with a sufficient remedy.

38.  Although potentially available under court rules, the appellate
process for courts of limited jurisdiction is not an adequate remedy for Mr.
Killian. Mr. Killian was never advised by his attorney that he could
address his inability to pay on the record prior to the imposition of LFOs,
see Killian Decl. 12; did not make any argument against the imposition
of the $300 in LFOs at the time of the sentencing or introduce any
evidence of Mr. Killian’s inability to pay, see generally App’x 17-20; and
a Notice of Appeal was not filed in this case, in accordance with the Rules
of Appeal governing courts of limited jurisdiction. RALJ 2.4.

39. Mr. Killian’s situation is, of course, far from unique. Hardly any
appeals are filed from district courts because defendants like Petitioner are
simply never advised that they have the right to appeal. And even if they
were, sporadic individual appeals will not address the systemic problem
that lies beneath Mr. Killian’s case: the failure of district court judges to

perform their statutorily and constitutionally required duty to assess ability

to pay.
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2. A motion to remit LFOs under RCW 10.01.160(4) does
not provide an adequate remedy and does not enforce
the clear duty to act required by Blazina and RCW
10.01.160(3).

40. Neither does a motion to remit LFOs under RCW 10.01.160(4)
constitute an adequate remedy: (1) the remission procedure cannot remedy
the harm with which this Court concerned itself in Blazina, namely the
harm caused by the imposition of LFOs; (2) the standard under RCW
10.01.160(4) is not the same as under RCW 10.01.160(3) and does not
contain the same mandatory duty to act as does RCW 10.01.160(3); and
(3) procedurally, these motions are typically heard by the same court that
did not perform its duty to act at the time of imposition.

41. The harm to individuals occurs at the time that LFOs are imposed
and RCW 10.01.160(3), which created the duty to act and consider ability
to pay prior to LFO imposition, recognized that harm. It is the imposition
of LFOs that results in the wave of reentry barriers described in Blazina
and in the revolving door of the court system whereby individuals are
brought into court for probation violations because months later they are
not paying the LFOs that everybody knew they were unable to pay in the
first place. RCW 10.01.160(4) serves a different purpose by allowing

those whose circumstances have changed to petition the court for a
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reduction or waiver of their LFOs based on demonstrated manifest
hardship. RCW 10.01.160(4).

42. Further, individuals are not, in the ordinary course of court
proceedings, advised that the remission procedure is an available avenue
of relief, and neither are they provided court-appointed counsel to assist
with the filing of such motions. Certainly, there was no such advisement in
Mr. Killian’s case. App’x 17-19. Indigent individuals, like Mr. Killian,
are provided court-appointed counsel at the time that LFOs are imposed,
and yet continue to find themselves without adequate relief with respect to
their LFOs. These same individuals are certainly no better situated in a
post-sentencing proceeding in which they have no entitlement to counsel.

D. Mr. Killian Is Beneficially Interested as Established by the
Accompanying Affidavit

43.  The writ of mandamus must be issued “upon affidavit on the
application of the party beneficially interested.” RCW 7.16.170. The
question of whether the writ is requested by one beneficially interested is,
in essence, the question as to whether the individual Petitioner has
standing to request this court to issue a writ of mandamus.

44, Mr. Killian will directly benefit if this petition is granted. Mr.
Killian’s current sentence to pay LFOs will be vacated, and he will receive

an individualized inquiry regarding his ability to pay. In light of his
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continued indigency, following this Court’s guidance would indicate that
Mr. Killian’s LFOs should be eliminated.

45. Further, the declarations and Appendix accompanying this petition
establish that there are no additional factual questions that must be
resolved for this Court to issue a writ of mandamus in this case. The
record clearly establishes that Judge Fitterer sentenced Mr. Killian to pay
LFOs without an individualized inquiry regarding Mr. Killian’s ability to
pay. Those are the only facts needed for this Court to determine Judge
Fitterer breached his duty and should be compelled to perform the
required inquiry by a writ of mandamus.

VI. RELIEF REQUESTED

1. Petitioner requests that this Court exercise its jurisdiction to retain
this case in lieu of transferring this case to a lower court;

2. Petitioner requests further that the Clerk of Court set a case
schedule, including a briefing schedule, and a deadline for Judge Fitterer
to file an answer to this petition;

3. Petitioner requests that this Court issue a writ of mandamus
requiring that the trial court performs its duty under RCW 10.01.160(3)
and engage in an individualized inquiry into ability to pay in this case, as
directed by Blazina and its progeny. Courts, in laying out the parameters

of the remedy under a writ of mandamus, have stated that “the remedy of
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mandamus contemplates the necessity of indicating the precise thing to be
done.” Eugster, 118 Wn. App. 404 (quoting Walker v. Munro, 124 Wn.2d
402, 407, 879 P.2d 920 (1994)). Here, the precise thing to be done is for
the sentencing court to conduct a meaningful, individualized assessment of
Mr. Killian’s ability to pay, as was the Respondent’s clear duty to do at the
time of LFO imposition.

4, Further, Petitioner requests that this Court adequately protect the
rights of all individuals appearing in sentencing courts. Statutory writs
have been employed where there is a continuing violation of a duty to
require that certain procedures be followed. See fn.2, supra; Williams, 101
Wn.2d at 452; Walker, 124 Wn.2d at 408 (“[T]his does not mean that a
writ cannot issue in regards to a continuing violation of a duty. . . where
there is a specific existing duty which a state officer has violated and
continues to violate, mandamus is an appropriate remedy to compel
performance.”). Where district courts do not abide by the duty imposed by
statute and confirmed by Blazina, the systemic problem well documented
in that opinion arises and where, as here, a duty to act is well established
and is being ignored, the court is entitled to “compel performance.” Id. In
doing so, the Court should reiterate (1) the importance of the
individualized ability to pay assessment in all cases and (2) the application

of GR 34 standards in considering inability to pay.
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VII. CONCLUSION

For the foregoing reasons, Petitioner requests that the Court retain
jurisdiction of this matter, issue the writ of mandamus, and grant the relief

requested.

DATED this 3rd day of April, 2017.
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--000- -

(BEG NNI NG OF TRANSCRI PTI ON)
(Proceedings begin at 11:49 a.m)

M5. BRUCE: | call M. Killean. He's
fromthe 9:00 docket.

THE COURT: Disean Killean is
570598696, warrant outstandi ng, and 6Z0591386.

M5. BRUCE: And Your Honor, if we can
address the pre-trial first. M. Killean is going to
be entering a plea of guilty to count one, driving in
t he suspended second, and due to that plea count, the
reckl ess driving can be dism ssed. The agreenent is
364 days, 362, suspending those two days, converted to
community service, and all fines suspended. May |
appr oach?

THE COURT: You may. And on the
community service matter we get the 24 hours done?

M5. BRUCE: He has eight to 10 done.
He's doing them at the Moses Lake. The G ant County
Humane Society is in Mdses | ake, the animl shelter
that's out Stratford, kind of over between Stratford
and the college. He's just asking for a little
addi tional tine.

THE COURT: Mar ch 30t h. Get it done

App'x017
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or do the three days. That's the alternative.

FEMALE VO CE: Are we (inaudible) on
t hese?

THE COURT: Yeah, Washi ngton.

| this your statenent on plea of
guilty?

MR. KILLEAN:. (I naudible.)

THE COURT: And you understand that by
pl eading guilty you give up your right to a trial and
your right to appeal ?

MR KILLEAN:  Yes.

THE COURT: And that there will be an
additional |icense suspension?

MR KILLEAN:  Yes.

THE COURT: So count two is dism ssed
on the State's notion. As to count one, 364 days, 362
suspended. Two days to be served can be done by doing
16 hours of comunity service. On that we'll set a
further review date. My 18th. It won't be necessary
for you to be here as long as you file proof of the 16
hours of community service.

$5,000 fine, all suspended. You did
incur $200 in warrant costs. |'ll assess the $100
public defender reinbursenent, and | find you'll be

able to pay it over a period of tine. So total

App'x018
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payabl e of $300. No crimnal violations for the next
two years.

M5. BRUCE: And just to preserve the
record, the defense would object to the additional
fines.

THE COURT: So not ed.

(End of recording at 11:54 a.m)

(END OF TRANSCRI PTI ON)
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TRANSCRI PTI ON CERTI FI CATE

|, CHERYL J. HAMMER, the undersigned
Certified Court Reporter in and for the state of
Washi ngton, do hereby certify:

That the foregoing transcript was
transcri bed under ny direction; that the transcript is
true and accurate to the best of ny know edge and
ability to hear the audio; that | amnot a relative or
enpl oyee of any attorney or counsel enployed by the
parties hereto; nor aml financially interested in the

event of the cause.

W TNESS My HAND this 27th day of March

2017.

CHERYL J. HAMMVER
Certified Court Reporter
CCR No. 2512
chamer @onr eporting. com

App'x020




VERBATIM REPORT OF PROCEEDINGS; March 02, 2017

Index: $100..noted

BRUCE
3:5,9,195:3

C

call
35

college
3:23

community
3:15,18 4:18,
21

converted
3:14

costs
4:23

count
3:11,12 4:15,
16

County
3:20

COURT
3:7,17,25 4:4,
8,12,15 5:6

criminal
51

$ 5
$100 570598696
4:23 3:8
$200
4:23 6
$300 620591386
o1 3:8
$5,000
4:22 9
- 9:00
3:6
--000--
3:1 A
1 a.m.
3:45:7
10 additional
3:19 3:24 4:13 5:4
11:'49 address
3:4 3:10
11:‘54 agreement
o 3:13
16_ alternative
4:18,20 41
18t_h animal
4:19 3:21
5 appeal
4:10
24 approach
3:18 3:16
assess
3 4:23
30th
3:25 B
362 begin
3:14 4:16 34
364 BEGINNING
3:14 4:16 3:3

date
4:19

days
3:14 4:1,16,17
defender
4:24
defense
54
Disean
3.7

dismissed
3:13 4:15

docket
3.6

driving
3:11,13

due
3:12

Humane
3:21

end
5:7,8

entering
3111

inaudible
4:2,7

incur
4:23

F

FEMALE
4:2
file
4:20
find
4:24
fine
4:22
fines
3:155:5

Killean
3:5,7,10 4.7,
11,14

kind
3:22

lake
3:20,21

license
4:13

long
4:20

G

give
4:9

Grant
3:20

guilty
3:11 46,9

H

March
3:25

matter
3:18

Moses
3:20,21

motion
4:16

Honor
3:9

hours
3:18 4:18,21

noted
5:6

App'x021



VERBATIM REPORT OF PROCEEDINGS; March 02, 2017

Index: object..years

object
54

outstanding
3:8

pay
4:25

payable
51
period
4:25
plea
3:11,12 45
pleading
4:9
pre-trial
3:10
preserve
5:3
proceedings
34
proof
4:20

public
4:24

R

reckless
3:13

record
54

recording
5.7

reimbursement
4:24

review
4:19

served
4:17

service
3:15,18 4:18,
21

set
4:18
shelter
3:21
Society
3:21
State's
4:16
statement
4:5
Stratford
3:22

suspended
3:12,15 4:17,
22

suspending
3:14

suspension
4:13

time

3:24 4:25
total

4:25

TRANSCRIPTI
ON
3:35:8

trial
4:9

U

understand
4:8

\%

violations
51

VOICE
4:2

w

warrant
3:84:23

Washington
4:4

years
5:2

App'x022



	2017-04-XX--Appendix [reduced size].pdf
	1 Complaint
	1.5 Minutes Entry
	2 Plea
	3 Judgment and Sentence
	4 Transcript
	Transcript
	Cover
	Caption
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	Word Index
	Index: $100..noted
	$100 (1)
	$200 (1)
	$300 (1)
	$5,000 (1)
	--ooo-- (1)
	10 (1)
	11:49 (1)
	11:54 (1)
	16 (2)
	18th (1)
	24 (1)
	30th (1)
	362 (2)
	364 (2)
	5Z0598696 (1)
	6Z0591386 (1)
	9:00 (1)
	a.m. (2)
	additional (3)
	address (1)
	agreement (1)
	alternative (1)
	animal (1)
	appeal (1)
	approach (1)
	assess (1)
	begin (1)
	BEGINNING (1)
	BRUCE (4)
	call (1)
	college (1)
	community (4)
	converted (1)
	costs (1)
	count (4)
	County (1)
	COURT (8)
	criminal (1)
	date (1)
	days (5)
	defender (1)
	defense (1)
	Disean (1)
	dismissed (2)
	docket (1)
	driving (2)
	due (1)
	end (2)
	entering (1)
	FEMALE (1)
	file (1)
	find (1)
	fine (1)
	fines (2)
	give (1)
	Grant (1)
	guilty (3)
	Honor (1)
	hours (3)
	Humane (1)
	inaudible (2)
	incur (1)
	Killean (6)
	kind (1)
	lake (2)
	license (1)
	long (1)
	March (1)
	matter (1)
	Moses (2)
	motion (1)
	noted (1)

	Index: object..years
	object (1)
	outstanding (1)
	pay (1)
	payable (1)
	period (1)
	plea (3)
	pleading (1)
	pre-trial (1)
	preserve (1)
	proceedings (1)
	proof (1)
	public (1)
	reckless (1)
	record (1)
	recording (1)
	reimbursement (1)
	review (1)
	served (1)
	service (4)
	set (1)
	shelter (1)
	Society (1)
	State's (1)
	statement (1)
	Stratford (2)
	suspended (4)
	suspending (1)
	suspension (1)
	time (2)
	total (1)
	TRANSCRIPTION (2)
	trial (1)
	understand (1)
	violations (1)
	VOICE (1)
	warrant (2)
	Washington (1)
	years (1)


	Transcript Formats
	Condensed Verbatim Report of Proceedings 03-02-2017.pdf
	E-Transcript - Media Transcription (3-2-17).ptx
	Full-size Verbatim Report of Proceedings 03-02-2017.pdf
	Notice of filing  - Media Transcription (3-2-17).pdf






